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Preserving elders’ housing rights
Elderly people who have suffered discrimination are
increasingly turning to federal law to secure greater
housing opportunities and protect their rights.
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Like many people in their 70s, Howard “Hop” Symons retired
to Florida. His move to Sanibel Island in 1990 was possible
only because of Sanibel’s Below Market Rate Housing
program, which provides subsidized rates to people who
have limited incomes. Symons, a West Point graduate and
veteran, lived happily and without incident in his
one-bedroom apartment until October 2002, when he
received a notice that a management committee had made a
“unanimous decision not to reevaluate [him] for a new lease.
. . . The committee . . . determined that [he did] not meet
the program’s required independent living criteria[, which]
includes such things as care of self and care of the
apartment.” Both the city code1 and the lease, it turned out,
permit termination of the lease when the management
determines that a tenant is “incapable of independent living.”
Symons protested and provided
detailed letters from his doctors and
pharmacist saying that he was
capable of independent living. One
described how Symons, at 82, rode
his bicycle to appointments. The
apartment management, having
done no medical assessment of its
own, brushed aside these expert
opinions and began an eviction case.
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Housing discrimination against the
elderly is usually based on actual,
perceived, or past disabilities of the
older person, as Symons’s case
illustrates. To adequately enforce
the fair housing rights of vulnerable
elders, a lawyer must understand
and be able to apply the laws
prohibiting disability-based
discrimination in housing.
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The primary source of legal
School of Law, Class of
protection for elders is Title VIII of
2004, in preparing this
the Civil Rights Act of 1968, as
article.
amended by the Fair Housing Amendments Act of 1988,
commonly known as the Fair Housing Act (FHA).2 While age

is not a protected class under the act, disability is.3 In
passing the act, Congress “repudiate[d] the use of
stereotypes and ignorance” and rejected “[g]eneralized
perceptions about disabilities.”4 In other words, Congress

felt so strongly about eradicating bias that it prohibited
discrimination against people who were only perceived to
have disabilities, and prescribed sanctions for such behavior
that are no less powerful than those for real disability
discrimination.
The U.S. Department of Housing and Urban Development
(HUD) estimates there may be as many as 2 million
instances of housing discrimination each year,5 but only
about 25,000 FHA complaints are filed annually, most
through private fair housing enforcement agencies.6 A recent
study by the National Council on Disability suggests that the
administrative enforcement mechanisms at HUD and at
some state and local government enforcement agencies are
underfunded and performing poorly.7 This makes the FHA’s
private cause of action even more important.8 The FHA
allows recovery for compensatory and punitive damages, as
well as attorney fees.9

Elders who have suffered discrimination are increasingly
turning to the FHA and the Americans with Disabilities Act to
secure greater housing opportunity and choice of housing
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type, from rental apartments to senior-living and assistedliving communities to nursing homes. These plaintiffs may
encounter significant resistance from landlords, service
providers, family members, and policy makers.10 In the
approaching era of tumult, trial lawyers will play a critical
role in determining how effectively elders’ housing rights will
be enforced.
The FHA is an equal-opportunity statute; it protects people’s
choice to live where they want to live. That principle is easy
to understand in the context of a real estate agent who turns
an African-American family away from houses in
predominantly white neighborhoods, or a rental manager
who will not rent to families with children. For seniors and
younger people with disabilities, equal opportunity means
having a broad spectrum of housing choices—including
single-family homes, condominiums, and rental
communities—in a variety of settings that include people of
all ages and abilities living side by side. In addition, people
who are older or have disabilities may need or want housing
that offers support and medical services for their special
needs.
Historically, as people aged, they faced a stark choice
between staying in their own homes or moving to nursing
homes or other service-intensive settings. During the last
two decades, however, an ever-broadening range of options
has emerged to allow seniors to remain in their homes
longer, or to make the transition more gradually into
communities that have graduated levels of care and services
intended to respond flexibly to need.
In the past, advocates in the fields of disability and aging
have sometimes taken different approaches to the legal
issues arising from this trend. Disability advocates’ views
tend to be “informed by the rising disability rights
movement, with its twin pillars of self-determination and
consumer direction . . . [and an emphasis on using]
administrative and judicial mechanisms . . . to enforce civil
rights and consumer protection laws in case of violations.”11
Advocates for older people may have a perspective “colored .
. . by a history of neglect in long-term care facilities, and the
conviction that an unfettered free-market system for
long-term care services will not benefit the vast majority of

12/20/2009 3:03 PM

Preserving elders’ housing rights (Trial Magagazine 10/03)

4 of 16

http://bazelon.org/issues/housing/moreresources/articles/10-03trial.htm

seniors.”12 The FHA provides a framework for balancing
these perspectives and for protecting the rights of both
individual older persons and the institutions and agencies
that wish to serve them.
The fair-housing framework

To meet the statutory definition of disability, a person must
have a physical or mental impairment that substantially
limits one or more major life activities, have a record of such
an impairment, or be regarded as having such an
impairment.13 The second and third prongs of the definition
can be especially helpful in addressing the prejudices of
housing providers, who may refuse to rent to an older person
because of generalized misconceptions about elders’ health
and abilities. In fact, it is this third prong that applies to
Symons’s case.
Because the FHA defines its coverage through the broad
term “dwelling,” it applies to virtually every kind of
housing.14 Courts have held that it applies to the spectrum
of housing in which older people live, including retirement
communities, condominiums, apartment complexes,

cooperatives, assisted-living facilities, and nursing homes.15
It applies at every stage and to every transaction in the
housing process, from the advertising and sale of homes to
application, admission, terms and conditions of occupancy,
and evictions.16
Seniors are most vulnerable to discrimination at several
transition points in their lives, such as at retirement or when
they experience an increase in physical or mental
impairments. To simplify their lives, older people may make
a transition from home ownership to renting or simply move
to smaller quarters. Or they may seek housing that is suited
to retirement living, either because of the community’s
characteristics or the services it offers.
Many seniors experience blatant discrimination when they
seek admission to new housing communities. A Texas couple
was denied admission to a subsidized apartment complex
because the husband was blind and partially paralyzed. In
denying their application, the owner wrote that the property
had a long-standing policy under which “rental units have
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been made available to only ambulatory senior citizens.”17
After investigating the surviving widow’s complaint under the
FHA, HUD determined that there was cause to believe
discrimination had occurred and referred the case to the U.S.
Department of Justice (DOJ) for prosecution. In denying the
defendant’s motion for summary judgment in the case filed
by DOJ, the federal court made clear that the FHA does not
permit discrimination against seniors with disabilities.
Few housing providers hang up a sign that says “no frail
elderly.” Most do not discriminate as obviously as that Texas
landlord. However, application policies may bar older people
just as effectively and in ways the potential resident may not
even know are illegal. Housing providers may not require
applicants to demonstrate that they are “capable of living
independently,” ask questions about an applicant’s medical
history, or require an applicant to sign a statement agreeing
to move out if personal care is ever needed. Since at least
1990, courts construing the FHA have consistently held that
independent-living criteria are forbidden,18 and they have
forced violators to pay hefty damages and civil penalties.19
Given the smoking gun in Symons’s case—the independentliving requirement in the lease and the city code—he should
be successful in his pending litigation, as should the DOJ,
which has indicated an interest in the case because of
indications there is a pattern or practice of discrimination.

These types of illegal requirements are especially pernicious
because both the housing provider and the applicant may
believe they are “for the good” of the older person. The FHA
explicitly prohibits inquiries into the “nature or severity” of a
disability, yet we have frequently been told that the
information is being elicited to “help” the applicant.20
Housing providers must base their decisions on whether the
applicant can meet the tenancy obligations: paying rent,
complying with reasonable residential rules, not damaging
the premises, and not unduly disturbing others.21 The tenant
is free to meet the obligations of tenancy with or without
assistance. Just as a tenant may hire a maid to clean the
house, so may he or she rely on family members, social
service workers, or paid service providers.
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The FHA also prohibits steering applicants to one building or
floor based on their disabilities or perceived disabilities.22
Statements and policies such as, “We like to put all our
wheelchair and walker tenants on one floor, so the other
tenants don’t feel that they are living in a nursing home” or
“You don’t want that apartment near the pool and tennis
courts because it will be too noisy for you and you won’t use
the facilities anyhow” violate the law.
The FHA also forbids discrimination in the “terms, conditions,
or privileges”23 of tenancy. In other words, landlords cannot
treat older people with disabilities less favorably than
tenants without disabilities. A woman in Minnesota suffered
such discrimination when the owner of her “senior
apartment” community decided to require all users of
motorized wheelchairs to have liability insurance as a
condition of continued tenancy. No similar requirement was
imposed on people without mobility impairments or people
who used other devices, such as manual wheelchairs,
walkers, or canes.
In assessing the discrimination claim, an administrative law
judge found that the landlord had adopted the policy without
empirical evidence that users of motorized wheelchairs
posed a risk of harm to themselves or others, and struck
down the requirement as discriminatory under the FHA.24
Likewise, residents cannot be prohibited from using
wheelchairs, walkers, or other equipment in common
areas.25
Beyond avoiding overt acts of discrimination, housing
providers must also take affirmative steps to accommodate
people with disabilities so they can use and enjoy the
premises. The FHA requires architects, developers, builders,
and landlords to comply with basic accessibility standards.26
In addition, a landlord who refuses to permit physical
modifications or make reasonable accommodations in rules
and policies violates the FHA.27
The concept of reasonable accommodation may seem
foreign to many housing providers because it requires them
to make exceptions for people with disabilities that would not
be made for other residents. But a reasonable
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accommodation for a senior citizen can often be the
difference between continuing to live in the community and
entering a nursing home. With the help of a live-in aide, he
or she may be able to stay in his or her own home. Where
there are limits on occupancy or unit size, such as in a
retirement community for people 55 and over,28 or
subsidized senior housing, a resident might be entitled to an
accommodation in the occupancy rules to have someone
move in to help with round-the-clock personal care needs.
Or, through home visits by a mental health therapist, an
assisted-living resident may avoid being transferred to a
more restrictive setting. Another resident might need notices
sent in large print or on audiotape because of failing
eyesight. Still another might be able to “age in place” by
getting a designated parking space close to his or her
apartment.29
Once a request for accommodation has been made, it is the
landlord’s responsibility to reply. A failure to respond (or an
inordinate delay) has been held to violate the FHA.30 Courts
have generally ruled that a housing provider must grant a
requested accommodation unless the provider can
demonstrate that doing so would constitute an “undue

financial and administrative burden”31 or amount to a
fundamental alteration of the service being provided.32 The
failure to provide a reasonable accommodation constitutes
an illegal act of discrimination and can be the grounds for a
lawsuit.33
In one example, after retiring to a Florida condominium, a
couple lived an active life until the man experienced a stroke
that left him unable to walk. They had trouble maneuvering
his wheelchair on the loose-pebble parking lot and stairs in
the community. He requested permission to park a
wheelchair van in the lot, install a walkway and a ramp or
wheelchair lift, and store a golf cart on the property and run
an electrical line to it.
The condominium association used delaying tactics to avoid
permitting any of the accommodations. In adjudicating a
complaint under the FHA, an administrative law judge
required the association to make reasonable
accommodations, submit copies of all board and association
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minutes and any tenant requests for modifications to their
units to the regional HUD office, and pay civil and
compensatory damages and attorney fees.34
Another frequent issue is whether older residents are entitled
to have service or emotional-support animals even if the
housing provider does not allow pets.
A person with a disability may be entitled to have an animal
as a reasonable accommodation if he or she can show that
this ameliorates the disability’s effects and improves his or
her use and enjoyment of the premises.35 Service
animals—such as guide dogs, hearing dogs, and assistive
dogs—must be permitted,36 but so must emotional-support

animals.37 For instance, an older widow with an anxiety
disorder might be unable to live in an apartment without a
dog to provide a sense of security. Another person suffering
from severe depression might need the companionship of a
cat. Residents with service animals that are permitted as
reasonable accommodations must still comply with tenancy
obligations, and their animals may not destroy the premises
or attack people.38
Because a housing provider is not permitted to inquire about
disability, and an applicant or resident is not required to
disclose one, the provider may not learn of a resident’s
disability until he or she requests an accommodation. No
matter when this occurs, the obligation to provide
reasonable accommodations exists at every stage of the
relationship, right until its end.
Attorneys have been successful in preventing the eviction of
older tenants by requesting reasonable accommodations,
even in cases involving serious housekeeping violations,39

rules violations,40 and physical confrontations with
management, staff, or other residents.41 In addition to
changes in rules, housing providers may need to permit
physical changes to property used by an older person, at
that person’s expense.42 Typical modifications might include
placing grab bars in the bathroom, installing a roll-in shower,
lowering countertops and removing below-countertop
cabinets to allow room for a wheelchair, installing a ramp,
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widening a door to allow a scooter to pass through, or
installing an automatic door opener.
If a modification would affect the unit’s marketability when
the resident moves out, the housing provider may require a
reasonable escrow sufficient to restore the unit to its prior
condition.43 Failure to permit the modification is a violation
of the FHA and grounds for litigation.
Enforcement

The FHA may be enforced in three ways:
by HUD through an individual complaint or on its own initiative
by the DOJ where there is a pattern and practice of discrimination
by litigation brought by an individual in federal or state court.

Unlike employment discrimination cases, FHA cases do not
require plaintiffs to exhaust administrative remedies before
filing. In addition, there is concurrent jurisdiction, so they
can file a HUD complaint and a civil complaint
simultaneously. A HUD complaint must be filed within one
year of the alleged violation. A civil action must be filed
within two years of the alleged violation and before a HUD
administrative hearing begins. Whether to file with HUD, in
court, or concurrently is a strategic decision that depends on
factors such as the timeliness and effectiveness of action by
HUD or the state agency (which varies by administration and
funding),44 the need of the individual, and the general
advantages and disadvantages of administrative proceedings
versus litigation. Many practitioners file with HUD first as a
form of informal discovery and then file in court if HUD is
unable to conciliate.
In some elder-housing cases there is direct evidence of
discrimination. Although current societal attitudes may
inhibit people from overtly expressing racial or ethnic
animus, prejudice against older people and those with
disabilities is still frequently spoken out loud. A daughter
may be told, “Your mother would be better off in a nursing
home.” A co-op agreement might explicitly require that
shareholders “agree not to obtain any home health care
without the express approval of the board of directors.” Or a
request for reasonable accommodations or physical
modifications may be denied in a written response. These
cases can be slam-dunk winners, or liability may be decided
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on summary judgment.
Where there is no direct evidence of discrimination, indirect
evidence may establish a prima facie case.45 If housing was
denied based on disability, indirect evidence would show that
the person is disabled (or is perceived as disabled or has a
history of being disabled), applied for and was qualified to
rent or buy the property and was rejected, and that the

housing remained available.46Once the prima facie case has
been established, the defendant has to produce a legitimate,
nondiscriminatory reason for its action. The burden of proof
would then shift to the plaintiff to show that the reason given
is pretextual.47
One way of establishing a prima facie case is to use a tester:
Have someone with characteristics similar to the potential
plaintiff’s, but not in the protected class, apply for the same
unit. If the tester is offered the unit, there is good evidence
that the sole reason for rejecting the applicant was his or her
protected class status. Many local agencies receive funding
from HUD or local governments to perform fair-housing
testing like this.
Plaintiffs can also use disparate impact to establish liability.
The circuit courts have set different standards for
establishing disparate impact.48In a civil action, relief under
the FHA includes actual and punitive damages, injunctive
relief, and attorney fees. HUD may also assess a civil penalty
to vindicate the public interest.49
Fair housing and trial attorneys

Trial attorneys are uniquely situated to advance the remedies
and protections of the FHA. They have experience presenting
cases that maximize the types of damages this statute
expressly authorizes. In awarding compensatory damages,
courts have ruled that victims of housing discrimination are
entitled to damages for mental distress as well as actual
damages.50
In addition, a plaintiff attorney can often prove a good case
for punitive damages.51 Housing providers have had 15
years to comply with the law, and many have received
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training in how to do that through HUD, local governments,
provider organizations, or Realtor associations. Punitive
damages may be the only way to ensure that the
discrimination does not recur. The FHA’s provision for
attorney fees has also been generously applied.52
As the Supreme Court has unanimously held, the FHA’s
provisions are “broad and inclusive,” implementing “a policy
that Congress considered to be of the highest priority,”
requiring “a generous construction” of the statute.53 By
making creative use of the law, trial lawyers can protect
vulnerable elders from illegal discrimination, preserving their
homes and extending their lives.
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