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MEMORANDUM AND ORDER 

DEBORAH A. BATTS, United States District Judge. 

This matter is before the Court on a Motion to Dismiss filed 

by Defendant Bayside NY homes LLC d/b/a Keller Williams Realty 

Landmark ("Bayside") pursuant to Rule 12(b) (6) of the Federal 

Rules of Civil Procedure. 1 Bayside filed its Motion on June 22, 

2010. By memo endorsed Order of October 8, 2010, this Court 

directed that Plaintiffs file their opposition no later than 

November 19, 2010 and that Bayside's reply be filed no later 

December 6, 2010. Plaintiffs timely filed a Memorandum in 

Opposition on November 19, 2010, and Bayside has filed no Reply. 

Accordingly, the Court deems the Motion fully submitted and ripe 

for decision. 

IBayside asserts that its Motion is also made pursuant to 
Rule 21(b) (1), see Mem. in Supp. at 1, but fails to raise any 
arguments concerning this Court's subject-matter jurisdiction, 
see generally id. 
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For reasons detailed herein, Bayside's Motion is DENIED in 

its entirety. 

I. BACKGROUND 

The following facts alleged in the Complaint docketed at # 1 

in this matter (the "Complaint" or "Compl.") are assumed to be 

true for purposes of this Motion to Dismiss. See McCarthy v. Dun 

& Bradstreet Corp., 482 F.3d 184, 191 (2d Cir. 2007) (On a 

12(b) (6) motion, the Court "accept[s] as true all factual 

statements alleged in the complaint and draw[s] all reasonable 

inferences in favor of the non-moving party.") 

At all relevant times, Plaintiff Damion Cales ("Cales") was 

unable to work because of his disabilities. Compl. ~ 13. He 

received Supplemental Security Income ("SSI"), a monthly federal 

income payment for low-income people who cannot work because of 

disability or age. Id. ~ 35. Cales also received a New York City 

rental subsidy called a Fixed Income Advantage Voucher ("FIAV") 

which could be used to rent an apartment with a maximum monthly 

rental amount of $889.00. Id. ~~ 2, 50. Plaintiffs allege, on 

information and belief, that almost everyone who receives a FIAV 

is a person with a disability and that landlords and real estate 

agents are aware that most prospective renters with a FIAV are 
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disabled or have a household member with a disability. Id. ~~ 3, 

37, 40, 41. 

Plaintiffs assert that Cales attempted to rent apartments 

throughout 2008 and 2009, but that real estate agents throughout 

New York City refused to show him apartments once they learned 

that he was unemployed, had SSI, and/or had a FIAV. Id. ~ 5. 

In July 2009, Cales contacted Plaintiff Fair Housing Justice 

Center (UFHJC") for assistance in finding an apartment. Id. ~ 51. 

FHJC is a non-profit organization based in New York City which 

works to ensure that all people have equal access to housing 

opportunities in the New York City region. , 14. Among other 

advocacy activities, FHJC conducts testing to investigate 

allegations of housing discrimination. ~ 43. To that end, 

FHJC employs Utesters" who pose as renters in order to obtain 

information about the conduct of landlords, real estate 

companies, agents, and others to determine whether illegal 

housing discrimination is taking place. Id. , 45. 

In 2008 and 2009, FHJC received multiple reports of 

disability and source of income discrimination against persons 

receiving SSI and/or an FIAV. Id. at 47. FHJC believed, based on 

those reports, that landlords and real estate companies were 

intentionally refusing to rent to persons with disabilities even 

where the renters' income, including rental vouchers, was 
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sufficient to pay the amount of rent required. Id. ~~ 59, 95. The 

Complaint alleges that such refusal to rent to persons who do not 

work, receive SSI, and/or participate in FlAVor other programs 

has a disparate impact on persons with disabilities. Id. ~~ 60, 

96. 

In July 2008, the FHJC conducted a study of apartments 

advertised to rent on www.craigslist.org and found numerous 

rental advertisements that included phrases indicating that the 

advertised apartments were not available to people with public 

sources of income such as SSI, the FIAV, or other programs. Id. ~ 

48. Among the allegedly discriminatory advertisements FHJC 

identified were at least eight which Plaintiffs allege were 

posted by real estate agents working for Defendant Bayside during 

July 2008, all of which stated that "no programs" would be 

accepted. Id. ~~ 34, 91. At least five of those advertisements 

were posted by Defendant Frank Maiorca, a licensed real estate 

agent who worked for Bayside. Id. ~~ 34, 91. 

In response to Cales' request for help in July 2009, the 

FHJC (a) searched for rental advertisements for New York City 

apartments which rented for less than $900.00 per month; (b) 

helped Cales make calls to real estate companies about the 

apartments advertised for rent; and (c) conducted telephone tests 

to determine whether agents would consider renting apartments to 
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unemployed disabled individuals who had SSI and a FIAV. Id. ~ 8. 

Specifically, between July 2009 and August 2009, FHJC staff 

looked for rental postings on www.craigslist.org for studio 

and one-bedroom apartments in New York City with rent below 

$900.00. Id. ~ 53. During August 2009, an FHJC employee helped 

Cales place calls to the persons offering those apartments. Id. 

In addition to the calls placed by Cales, calls to real 

estate agents were placed by two male testers working for FHJC 

during July and August, 2009. Id. ~ 55. Both testers were 

instructed to ask about the advertised unites) and to say they 

were seeking a studio or one bedroom apartment renting for less 

than $900.00 per month. Id. Tester #1 told real estate agents 

that he was employed as a salesperson at a clothing store. Id. 

Tester #2 posed as a disabled person who did not work, received 

SSI, and planned to pay rent with a FIAV. Id. 

According to the Complaint, FHJC intended to have Cales call 

and apply for any apartment that the testers learned was 

available to a disabled person with SSI and a FIAV. Id. ~ 56. The 

purpose of the tests was thus twofold: (1) to help Cales find an 

apartment, and (2) to determine if the reason Cales was being 

denied an apartment was because of his disability and/or sources 

of income. Id. ~ 56. 
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Between July 2009 and August 2009, neither Tester #2 nor 

Cales was able to make arrangements to see any advertised 

apartment or otherwise to negotiate with any real estate company 

they contacted for the rental of an apartment. Id. ~ 58. Every 

rental agent they contacted refused to assist them once the agent 

learned that the caller had a disability, was not working because 

of a disability, had SSI, and/or had a FIAV. Id. 

According to the Complaint, Bayside was one of the companies 

which refused to show apartments to or negotiate with the FHJC 

tester. See Compl. ~~ 91-94. On August 10, 2009, Defendant Frank 

Maiorca, Bayside's licensed agent, posted an advertisement on 

www.craigslist.orgonbehalfofBayside.ld. ~~ 34, 92. The 

advertisement, which offered a one-bedroom rent stabilized 

Brooklyn apartment at a monthly rate of $850.00, stated that 

prospective renters were required to show "minimum six months 

employment" in order to apply. Id. ~~ 34, 92. On August 11, 2009, 

Tester #1 called the number on the advertisement to ask about 

renting the apartment. Tester # 1 spoke with a man who identified 

himself as "Frank" and who plaintiffs believe to have been 

Defendant Frank Maiorca. "Frank" told Tester #1 that the 

advertised apartment had an application pending, but that two 

comparable apartments were available: a studio apartment for 

$750.00 and a one bedroom apartment for $750.00. Id. ~ 93. 
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